TO:		Trial Teams							November 4, 2011
FROM:	Ashley Myrick and Nathan Capper

RE: QUESTIONS AND ANSWERS AND IMPORTANT TRIAL CASE INFORMATION FOR DISTRICT
Submitted Questions and Official Answers:
1. What is the Defendant charged with?  The sworn complaint only uses the term “Recklessly” but in the jury charge other terms such as criminally negligent homicide, intentionally and knowingly are also listed.  
a. Page 5 of the case is the Sworn Complaint and it is 100% correct about the charges the Defendant faces.  He is charged in Count 1 with Manslaughter which requires a finding of RECKLESSNESS.  He is charged in Count 2 to RECKLESSLY having caused Bodily Injury to a Child.  The Jury Charge on pages 9-11 inadvertently includes the words “criminally negligent homicide,” “intentionally,” and “knowingly” in some places.  These should not have been included and that is why you were not provided definitions for those terms.  You were given the definition of RECKLESSNESS and that is the only definition you need or will use at both District and State.  Because the Jury Charge is not an exhibit you will have to admit into evidence there should be no issues with you simply marking through the unnecessary terms in that document for your own use at district.  A corrected case will be posted for State with these changes.
2. On page 11 in the section on Applicable Texas Statutes under Penal Code 22.04, there are two affirmative defenses listed in that section.  However, in the Jury Charge, Instruction 5 on page 10 of the case, only the first affirmative defense is listed?
a. The jury charge on page 10, Instruction 5 is correct and is the only affirmative defense you should use.  The error found on page 11 will be fixed when the case is revised for State.
3. Does the affirmative defense apply to both the manslaughter and the injury to a child charges?
a. No, the affirmative defense only applies to the injury to a child charge.
4. The character Madeline is only 9 years old.  In a real court, an attorney would be able to lead a child witness on direct examination.  Can the defense ask Madeline leading questions even though she is their witness?
No.  While it is true that in a real court the judge will be the gatekeeper and determine if a child is competent to testify.  In our case, Madeline is competent and because you are in actuality questioning a teenager as your witness you are not allowed to lead on direct.  An attorney may only lead a witness on cross examination.
5. When evidence is submitted and entered during the trial can the evidence be in black and white or must the evidence be in color where the trial case online has the documents in color (for example the teacher’s notes)?
a. The evidence you submit and enter can be in black and white or you may print those documents with color borders in color.  It does not make a difference and the judge should admit the evidence either way.
6. What is the rule about altering documents to admit them for trial?  Can there be staples, a fold in the paper, hole punches, writing or highlighting, or can exhibits be enlarged?
a. There should not be hole punches, staples, writing or highlighting on any documents you submit or have entered into evidence
b. If a trial attorney attempts to enter a document that has a fold in the paper or a fold in the corner or a tiny tear in the paper, this is not a reason to object or refuse to enter a piece of evidence.
c. Documents may be enlarged this year and used as demonstrative exhibits; however, you must first get the case sized document admitted into evidence before you can use the enlarged version
7. The trial case has page numbers in the lower right hand corner.  Is this a valid objection to evidence, that a document is not a “true and correct copy” since it now has a page number added (for example to the note, photograph, e-mails)?
a. No, this is not a valid objection.  The page numbers are on the evidence documents because they are part of the case file.  It is the substance of the document that the witness is swearing to and the page numbers make no difference.
8. Must expert witnesses meet all the following criteria (knowledge, skill, experience, training or education) to be considered an "expert," or can they meet 1-2 of them?
a. An expert does not need to meet all five of the criteria.  Some expertise may not require formal education.  For example, one can be an expert carpenter based upon skill and experience but not have a formal education.  Likewise, a police officer can have police academy training, a college degree and 10 years as a patrol officer and not be an expert in homicide investigation because they’ve never worked in homicide.  The criteria are a guideline for the judge to consider in determining whether to qualify someone as an expert.  The judge should look at the witness’s credentials as a whole to determine if that witness has the necessary qualifications as an expert for that particular job.

9. Can you elaborate on the present sense impression exception to the hearsay objection?
a. A present sense impression is a statement that is made by the declarant (the person who says it) that conveys his or her sense of an event or of the condition of something that the declarant is perceiving right then and there or immediately after the event or condition is perceived.  The time lapse between the perception of the event or condition can be seconds or minutes but probably not as much as an hour.  Essentially, the witness is almost describing the events as they unfold.
b. The subject matter and content of the statement are limited to descriptions or explanations of the event or condition, therefore opinions, inferences, or conclusions about the event or condition are not present sense impressions. An example of present sense impression is of a person saying, "it's cold" or "we're going really fast".  Or to use baseball as an example a present sense impression could be an announcer saying “He’s stepping up to the plate.  The pitcher is winding up and here comes the pitch.  The batter swings and misses” because the announcer is describing what is happening as he sees it happen.
10. This year only the following objections are listed (irrelevant evidence, leading question, improper character testimony, hearsay, opinion, lack of personal knowledge, non-response).  Are these the only objections that can be used?  What about asked and answered, speculation, badgering and argumentative?  Can other objections be used that aren’t specifically listed in the case?
a. The list of possible objections found in the case is not an exhaustive list.  It is a suggested list of objections but you are permitted to use other objections that are not specifically listed where appropriate.  Just make sure you understand the objection you are making so that you use it properly.
11. The police report is not in the list of evidence that can be admitted, but it is in the case.  Can it be admitted?
a. Yes, the police report can be offered as evidence.  Whether it is admitted depends upon whether there are any valid objections raised to the document and the judge’s decision on those objections.
12. If the defense does not call Don Coleson, can the admission of a party opponent rule still be used?
a. Yes.  Don Coleson is the Defendant.  He is the party opponent to the Prosecution; therefore the Prosecution can elicit testimony from any witness as to anything Don Coleson may have said to them or that they heard him say and those statements are not hearsay.  Whether Don Coleson testifies is immaterial.  Don Coleson is the only party opponent in the case though so you will need to find an exception to the hearsay rule for any other witnesses.
13. Is it relevant that in the search warrant evidence ledger on the bottom of page 8 of the case, the box titled “Released by” is not signed?
a. No, this is not relevant and has no bearing on the case.  This box is checked N/A because technically, the evidence was never “released” to the detective.  She went into the Coleson home, searched the home and confiscated the evidence.  No one “released” it to her.  This is not a “discrepancy” in the search warrant.  It is a non-issue.
14. There are typographical errors in the case.  Are they important?  What should we do with them?
a. Your trial case packet was reviewed by a number of people prior to publication but unfortunately, some typographical errors were missed.  A revised case with typographical errors fixed will be posted after the District Conference.  For the District Conference, misspelled words are to be considered insignificant to the substance of the case and have no bearing on issues in the case.  
b. There are a few minor discrepancies which will be fixed in the revised case for state. However, for the purposes of the District Conference they will be considered insignificant to the case.  Following are some of the minor discrepancies we have discovered recently or which have been raised in questions:
i. Page 13, second paragraph, fourth line, “that her one of her…,” should read “that one of her…”
ii. Page 16 of the case, the last page of the officer’s report, in the last full paragraph it mistakenly says “the lower e-mail is dated January 29, 2011 at 2:00 p.m.”  The correct time should be 3:00pm.
iii. Page 29, the first page of Madeline’s affidavit says that her family has attended the First Church of the Divine Healing of Our Lord for about four years.  The correct number should be three years
iv. Diane Regan’s affidavit on page 27 states that she was interviewed by Detective Hodges on February 2, 2011; however, on page 15, the police report, it states that Detective Hodges interviewed Diane Reagan on February 8.  The correct date should be February 8 and this will be fixed in the revised case.
15. What about discrepancies in the search warrant (pages 6-8) and the autopsy report and Dr. Sapp’s affidavit?  Are those insignificant discrepancies and will they be revised for the state conference?
a. Any discrepancies in information that you find in the autopsy report and Dr. Sapp’s affidavit and in the search warrant (pages 6-8) are purposeful and will not be changed in the revised version for state.  You may use any discrepancies you find in these documents as part of your trial strategy at both district and state.
16. Will judge candidates have a test to take like last year?  If so, when is it?
a. Yes.  The test will be administered online this year.  The test will be placed on line by Friday, November 11, 2011.  However, remember that in order to go to State as a judge three things must happen:
i. First, you must fill out the application 
ii. Second, you qualify at your district conference 
iii. Third, you must have taken and passed the judges test by Friday, December 16, 2011.
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