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JUDICIAL FOR THE NON-LAWYER

(It can be done and it’s not that hard!)

TRIAL TEAMS

1.  Picking a team – you will need two attorney types and three witness types.  Unlike some other competitions, the kids do not trade parts from one round to the next.  Once an attorney…always an attorney.  

2.  Your team will have to prepare the case from both sides.  In one round they will represent the prosecution (this year the case is a criminal case) and in the next round they will be the defense team.  Likewise, your witnesses all have to learn two parts – one part as a prosecution witness and one part as a defense witness.  The witnesses must memorize their parts – they cannot have notes while on the stand.

3.  Preparing your team – in 10 easy steps (really, they are easy!) (honest!)
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Read the entire case together – that means read the indictment (formal charges) and all of the witness statements at the same time.

Figure out what the case is about – what has the defendant been charged with?  Make two copies of the case for each person on your team.  One set should be marked “Prosecution” and one should be marked “Defense”.

Highlight the important facts – what facts does the prosecution need to prove its case?  Look for these first in the prosecution witness statements but then go to the defense witness statements – have they admitted to anything that will be helpful to your side?   Then flip that process and do 


the same from the defense point of view.

Write your closing statement from the prosecutor’s side.  (By the way, everyone should participate in all of these steps together)  What do you hope to have proven by the end of the case.  Start at the end and then, work toward it.  Now that you have set out what you need to prove and have put it into a coherent statement, move to the next step.

Get your exhibits together.  Understand how they relate to the case and decide whether you will use them on prosecution or defense (or both).  How do they fit into your case? Do not enlarge 


exhibits!

Write direct examination questions for each witness.  What short, simple questions do you need to ask to get the important facts into evidence?  Start with the witnesses name and occupation.  Their relationship to the case or the defendant is next.  For example, if the witness is the investigating officer then you need to ask where they work, how long, what their training and experience is (in case you were wondering – those are four different questions)
Write cross examination questions for each witness.  Remember – it is important to ask leading questions on cross examination.  You want the witness to admit to things.  Isn’t it true that you are an habitual litterbug and general scumbucket?  Isn’t it true that you were voted most likely to do time by your Senior Class?  Now, the fine art of cross examination also requires you to ask questions that are helpful to you but not necessarily contentious for the witness.  
For example, “officer you have investigated many cases but never been the lead on a major murder case, is that correct?”  Or sometimes when you have dueling experts on each side – “Would you agree with me that reasonable people can disagree about the accuracy of a field sobriety test?”  “What you see in that test is probably not the same as another perfectly reasonable person on your squad, isn’t that likely?” The important point is that inferences count – you don’t have to get the witness to admit to your ultimate contentions.  It can be enough if you raise reasonable doubt about them being 100% correct.

Write your opening statement.  What is the case about (in simple, general terms but with some dramatic flair)  Ex:  This is a case which involves the vicious drowning of a hard working, upright young man who just wanted to be a competitive swimmer.  On the night of October 3rd those dreams were crushed by the actions of the defendant and his evil companions.  What might seem to be a harmless prank at first glance turns out to be a dangerous ritual that had been banned by the school – a hazing ritual that involved alcohol, exhaustion and ultimately death….We will prove that…..

Practice – go through the session and at the end have the witnesses discuss what they should have been asked and the attorneys point out what the witnesses should have answered.

Practice some more – get some other people to sit as a jury.  At the end ask them how they would find.  Ask them if there are any unanswered questions that they felt they needed to hear.  Ask them what impressed them the most, the least, not at all.  
4.  Learn the rules of evidence and how to enter exhibits into evidence.  Use the tips for evaluators and the list of common objections.  Remember, your attorneys can have that list on their table in front of them during the trial.  Your attorneys can also have notes, write notes to each other and confer quietly with each other.  While it is best to not use notes when your attorneys are doing their opening and closing arguments, they can use them if they need to.  They also want to have their questions written out but remember – be ready to change these as you need to, especially on cross examination.

OBJECTIONS

WHENEVER YOU MAKE AN OBJECTION OR WHEN THE OTHER SIDE MAKES AN OBJECTION STAND UP AND DO NOT SIT DOWN UNTIL THE JUDGE HAS RULED

· Leading – the question suggests the answer

· Compound – the question contains more than one question and each may require a different answer

· Badgering the witness – you can also call this being argumentative

Complain that counsel is testifying or not allowing the witness to answer

· Relevance  

· Character Evidence not admissible except as it relates to the witness’ character for truthfulness or untruthfulness.  Conviction of a crime may be offered to show the witness’ character.

· A plea of nolo contendre is not a conviction and cannot be offered

· Lack of personal knowledge    

· Speculation (I guess, I think, I suppose)

· Opinion testimony by a lay witness – cannot answer questions which require special knowledge

· Hearsay – a statement by someone other than the person testifying


Non hearsay – prior statement by a witness





Admissions by a party opponent


Exceptions (which allow hearsay to be admitted)


Present Sense Impression – statement describing the event or condition made at the time of the event


Excited Utterance – things blurted out while the event was occurring


Then existing mental, emotional or physical conditions (intent, plan, motive, mental feeling, pain, bodily health)

· Information acted upon – the statement is not being offered to show that it is true but to show what the witness did in response to hearing the statement

· Business Records – to get these admitted (such as the contract and report which are to be offered by the defendant)  you must have the witness testify that:


It was made at or near the time of the event


It was made by someone with personal knowledge of the matters written in the record


It was made in the regular course of business

Help each other out – pay attention and if an objection needs to be made – alert your partner and point to the objection they need to make.

Everyone needs to know the case forward and backward.  The best teams are those who know every part of the case.

JUDICIAL FOR THE NON-LAWYER

(It can be done and it’s not that hard!)

APPELLATE

1.  Picking your team – each team will have two attorneys.  If you have kids who love to argue or are great debaters this is the place for them.  Each team will argue the case from the losing side (appellant or petitioner) and from the winning side (appellee or respondent).  Since this year’s case is a criminal case it means that the defendant was convicted at trial.
2.  There are no witnesses and no new evidence is admitted at the appellate level.  The issues presented will be set out in the legal brief provided for you.  Certain cases are cited and can be used to argue either side of the case.  You may also look up other related cases and cite them in your brief and/or your argument.

3.  The documents that are available to you will include the indictment and the witness statements and exhibits  from the trial and any legal briefs prepared for the case by the YMCA committee.

4.   Preparing your case in 10 easy steps:

Read the entire case together.  It is vital that the attorneys know the facts of the trial court case.  Appellate argument is about applying the law to the particular facts – which makes it vital to know the facts of the case.

Start from the appellant’s side – what are the bases upon which the appeal is made – these are the points of appeal.  Stick to the points given in the legal briefs or memoranda.  Example:  

Point of Error One:  The court erred when it refused to allow all the photographs to be admitted into evidence and caused the Appellant to not be able to present a full defense thereby denying the defendant due process.

From the appellee’s side, the points of appeal are that no error was made.  So, you would address it as follows:
Response to Point of Error One:   The court did not err when it refused to allow inflammatory and repetitive photographs into evidence.

Write your argument under each point.  What facts and what cases support your contentions?  For example:

The court did not err when it refused to allow inflammatory and repetitive photographs into evidence.  It is a well settled doctrine in Texas that the defendant cannot enter whatever photographs 
it chooses.  In this case, the defendant wanted to enter 38 photographs into evidence on the premise that they would establish a defense.  However, the many of the photos were duplicates or very similar to each other and contained photos that were not pertinent to the case.  Photos of the chief prosecution witness standing over the bloody body of another person involved in a nearby accident.  Not only is the photo irrelevant but it implies that the witness was somehow involved in the nearby 
accident and tends to discredit him.  In a similar case, the Texas Supreme Court very clearly spoke to this issue by stating, “not every photograph near or similar to the scene of a crime is relevant and not every bloody detail needs to be recounted.”  State v. Martin, 556 S.W.2d 885, 889 (Tex. 1996)  In that case, the defendant wanted to enter shots of the area as it had looked two years before when a similar crime had taken place.  The trial court refused and the Supreme Court upheld that decision.
Address not just arguments in your favor but address the arguments that the other side has or might make.  The way you do this is to write your appellant’s brief and then write the appellee’s brief in direct contradiction to your appellant’s brief. 

Put your brief into the correct format.  This will be given to you with the case.  Follow it exactly.  Briefs that don’t meet the margin requirements (1” on each side) or that are not double spaced or that go over the page limit will lose points.   The scoring in appellate is 75% is based on the oral arguments of the two attorneys (both must speak in oral argument) and 25% is based on the brief.

Outline the oral argument.  Each attorney will pick one of the points of error and will basically argue that part of the case.  Be prepared for questions.  In appellate the judges may ask questions about the case at any time and may ask about any part of the case – they don’t have to stick to just your part.  So, be familiar with the entire argument.   You can briefly answer a question that is not in your part and then deflect it by saying, “my associate will further and more completely address that issue in her part of the argument.”  Then go on with what you were saying.

When you practice – trade sides and parts so that you both know the entire case and all the arguments.  When asked a question, if you don’t understand the question, say to a judge, “Are you asking…….” or “I’m not quite sure of your question, could you rephrase it?”

Introducing yourself to the court in oral argument. Use a form similar to this:

May it please the court, my name is ________________.  Together with my co-counsel ________________ we represent the Appellant (or Appellee).  We have outlined three points of error.  I will address the facts of the case and the first point of error.  My co-counsel will address the second two points of error.

Proceed with a short version of the facts and what happened at trial.  Then move on to your point(s) of error.

The second person will say “May it please the court, my name is ________________ and I will address points of error two and three.” This person will not repeat the facts unless there is an important point that was left out or that the judges did not seem to understand.

Be prepared to argue both sides of the case.  You will be the appellant in one round and the appellee in the next.  When you are the appellee you do not go back over the 
facts unless there were important facts not brought up by the appellant.  You simply proceed in the same manner by going into the responses to the points of error.  Both attorneys must argue on both sides.   The appellant has the opportunity for rebuttal and should reserve a few minutes for that.

Turn everything in on time.

If you need help – call or email      Annette Kasparian  214-783-1179 or sakaspar@garlandisd.net
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